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Service Agreement 

This Service Agreement ("Agreement") dated [date] is entered into between

the Company
[Company name], [address]

and 

the Provider
[Name], [address]

(individually referred to as a "Party" and together as the "Parties")


1 Recitals
1.1 The Company’s core business consists of [brief description of Company’s core business (1-2 sentences)] ("Business"). 
1.2 The Company wishes to engage the Provider to perform certain services, including the creation and delivery of certain deliverables, as more particularly described in this Agreement, and the Provider wishes to accept such engagement.
1.3 The Parties now wish to govern their relationship and the provision of the services by the terms and conditions as set forth in this Agreement and the Parties agree that this Agreement shall fully replace and supersede any prior agreement, apply to any past, present, and future services, and be effective as of the date the Provider has started providing Services to the Company.
1.4 Based on the foregoing the Parties agree as follows:
2 [bookmark: _heading=h.gjdgxs]Services, Fees, Taxes, Expenses
2.1 [bookmark: _heading=h.30j0zll][bookmark: _Ref212822492][bookmark: _Ref134635978]Services, Fees. Provider shall perform the Services described in Annex 1 for the Company, and the Company agrees to pay the Provider the fee ("Fee") described in the same Annex 1 for Provider’s correct and full performance of the Services in accordance with Best Industry Practice ("Best Industry Practice" means using the standards practices and methods and exercising the skill, diligence, prudence, foresight and judgement which would be expected from a highly skilled, qualified and experienced person engaged in a similar undertaking under similar circumstances). 
2.2 Taxes. All Fees charged by Provider shall be exclusive of value added, sales, use, goods and services, or transaction taxes ("Indirect Taxes"), as well as other taxes. Company shall make all payments of Fees to Provider under this Agreement without deduction or withholding for any tax, unless such deduction or withholding is required by law. Each Party shall be responsible (including reporting) for: taxes based on its own income ("Income Taxes"), gross receipts, capital stock, and net worth taxes, franchise and privilege taxes on its business. and employment taxes of its employees. Provider shall not pass on to Company and Company shall not be responsible for any taxes that Provider incurs in subcontracting the performance of the Services except to the extent such taxes are included in Annex 1. Provider may charge Company for Indirect Taxes, as long as the amount of Indirect Taxes is specified in a valid invoice compliant with applicable law. Company shall either pay such invoiced amount or supply valid exemption documentation. If Provider does not provide Company with a valid invoice (including separate identification of Indirect Taxes where required by applicable law), Provider shall assume responsibility for such non-compliance, including payment of any tax-related interest and penalties. Provider shall segregate on the invoice Fees for taxable Services from fees for nontaxable. 
2.3 Expenses. Provider is entitled to reimbursement for reasonable, documented Services-related expenses for which Provider receives prior written approval from Company. Without the Company’s prior written approval, such expenses shall be at the Provider’s sole charge. 
3 [bookmark: _heading=h.1t3h5sf][bookmark: _Ref134794189]Warranties of the Provider
3.1 The Provider undertakes, warrants and represents that:
(a) the Provider is a professional and highly skilled provider in the field of the Services;
(b) the Services are performed thoroughly, accurately and in accordance with Best Industry Practice;
(c) this Agreement and the performance of the Services do not violate or conflict with any other obligation of the Provider or rights of any third party; 
(d) all of the Provider’s employees, contractors, agents, sub-contractors, or any other personnel of the Provider, if any, ("Provider’s personnel"), involved in the provision by the Provider of the Services have signed with Provider (i) written non-use and non-disclose agreements containing confidentiality obligations at least as restrictive as herein, and (ii) written proprietary assignment agreement, whereby such Provider’s personnel has irrevocably (and subject to no future condition or term) assigned and will assign to Provider sole and exclusive property of any Works and IP Right related thereto (as defined below in section 7) that they might have under local law or any other applicable law in relation to the Services (to the extent legally permitted);
(e) the Provider holds the absolute legal and beneficial title in and to any Works (as defined below in section 7.1), the Provider’s title to and property in all Works is free and unencumbered and the Provider has the right, power and authority to assign and/or license, as applicable, such Works and all applicable Intellectual Property Rights, on a worldwide basis, related thereto to the Company;
(f) the Provider is an approved/authorized independent contractor by the competent authority (e.g. tax and social security authorities), unless such approval/authorization is not mandated by law for the performance of the Services;
(g) the Provider has procured adequate insurance for the performance of the Services (e.g. liability, accident, sickness, disability for itself and its personnel).
3.2 Save as expressly provided to the contrary, each of the warranties in this section 3 is, and shall be construed as, separate, and distinct from the other warranties. The Provider warrants that all the above warranties are applicable to the Past Deliverables (as defined below in section 7.2.3).
4 [bookmark: _heading=h.4d34og8][bookmark: _Ref134637795]Relationship of the Parties
4.1 Notwithstanding any other provision hereof, for all purposes of this Agreement, each Party shall be and act as an independent contractor and not as a partner, joint venturer, agent, or employee of the other and shall not bind nor attempt to bind the other to any contract without prior written approval.
4.2 Provider and its personnel will not be eligible to participate in any of Company’s employee benefit plans, fringe benefit programs, group insurance arrangements or similar programs. It is the Provider’s sole responsibility to procure adequate insurance for its activities and, if applicable, its personnel and comply with all applicable laws. Provider agrees to indemnify and hold harmless the Company and its affiliates and their directors, officers, founders, and employees from and against all taxes, social security payments, employment-related claims, losses, damages, liabilities, costs and expenses, including attorneys’ fees and other legal expenses in connection with or in consequence of the compensation received by Provider and the Provider's or its personnel's status. 
4.3 Company may use and authorize the use of Provider’s name, likeness and biographical information in promotional materials, websites and the like.
5 Confidential Information 
5.1 Definition. For the purpose of this Agreement, "Confidential Information" means information and physical material not generally known or available outside the Company, as well as information and physical material entrusted to the Company in confidence by third parties. Confidential Information includes, without limitation:
(a) Works (as defined in section 7.1 below); and
(b) technical data, trade secrets, know-how, concepts, research, product or service ideas or plans, software codes and designs, algorithms, developments, inventions, patent applications, laboratory notebooks, processes, formulas, techniques, mask works, engineering designs and drawings, hardware configuration information, agreements with third parties, lists of, or information relating to, employees, consultants, advisors, service providers, and customers of the Company, price lists, pricing methodologies, cost data, market share data, marketing plans, licenses, contract information, business plans, financial forecasts, historical financial data, budgets or any other business information disclosed to the Provider by the Company or in any way known by the Provider in connection with this Agreement, either directly or indirectly, whether in writing, electronically, orally, or by observation. 
5.2 Property of the Company. The Confidential Information is and remains the sole property of the Company. Save as expressly provided to the contrary, nothing contained in this Agreement will be construed as granting any property rights, by license or otherwise, to any Confidential Information of the Company, or to any invention or any patent, copyright, trademark, or other intellectual property right that has issued or that may issue based on the Confidential Information.
5.3 Non-disclosure. During the term of this Agreement and thereafter for an unlimited period of time, the Provider will hold the Confidential Information in the strictest confidence and take all reasonable precautions to prevent any unauthorized use or disclosure thereof. To such purpose, the Provider expressly undertakes: 
(a) to receive and keep strictly confidential the Confidential Information, protecting them by using at least the same degree of care as the Provider uses to protect its own confidential information, but no less than a reasonable degree of care, to prevent the unauthorized use, dissemination, or publication of the Confidential Information;
(b) to keep the existence of this Agreement confidential, as well as the content thereof;
(b) not to disclose the Confidential Information or any part of it to any third party other than its representatives, agents, employees, officers, directors, shareholders, partners, consultants, service providers, or advisors having a genuine need to know such Confidential Information in order to perform the Services and who have signed non-use and non-disclose agreements containing, or are otherwise bound by, confidentiality obligations at least as restrictive as set forth herein (hereinafter collectively referred to as "Authorized Persons").
5.4 Non-use. During the term of this Agreement and thereafter for an unlimited period of time, the Provider shall not use the Confidential Information for any purpose other than the performing of the Services or use it for any of the following prohibited and unauthorized purposes:
(a) make any commercial use of the Confidential Information or in any marketing, advertising, or sales event, activity, speech, conversation, or writing of any type;
(b) use the Confidential Information for the benefit of itself or any third parties or in dealings with third parties;
(c) copy, reproduce or reduce to writing any part of Confidential Information, except as may be reasonably necessary for the performance of this Agreement;
(d) use any Confidential Information to develop products, prototypes of products, services, or manufacturing processes; or
(e) make use of Confidential Information in filing any patent application containing any claim the subject matter of which is derived from such Confidential Information; or
(f) directly or indirectly disassembling, reverse engineering, or otherwise attempting to learn the structure or ideas related to any product, prototype of a product, or process as may subsist in or be contained in or reproduced in any Confidential Information, or enabling any third party to do or attempt to do the same.
5.5 Exceptions. Notwithstanding any of the other obligations hereof, the Provider shall not be liable for release or disclosure of any Confidential Information:
(a) which is approved in writing for public release by the Company; or
(b) which is requested by a valid court order purporting to have authority to subpoena or demand the production of Confidential Information, provided that, in such cases, the Provider undertakes: (i) not to produce Confidential Information without first providing written notice of the subpoena or demand (including delivery of a copy thereof) to the Company within a reasonable time following receipt of such subpoena or demand, in order to give the latter a reasonable time to object to the production prior to the date on which the same production is required; (ii) to use its best efforts to secure confidential treatment of the Confidential Information prior to its disclosure (whether through protective orders or confidentiality agreements or otherwise) upon any disclosure in response to a subpoena or demand; (iii) to furnish only the portion of Confidential Information that it is legally required.
6 [bookmark: _heading=h.2s8eyo1][bookmark: _Ref134815315]Data Protection
6.1 In General. Each party undertakes to take all necessary precautions to ensure that it complies with the data protection laws applicable to it. 
6.2 Data Processing Amendment. Where the Services involve the processing or transfer of personal data, the Data Processing Amendment in Annex 2 (the "DPA") shall apply and forms an integral part of this Agreement. In the event of any inconsistency between this Agreement and the DPA regarding personal data, the DPA prevails.
7 [bookmark: _Ref213149530]Intellectual Property
7.1 [bookmark: _heading=h.2et92p0][bookmark: _Ref134636043]Definition of IP Rights
The term intellectual property rights ("IP Rights") means all right, title, and interest, on a worldwide basis, in and to any copyrightable material (including computer software and computer code), algorithms, notes, records, drawings, documents, utility models, data, databases, designs, inventions, improvements, developments, discoveries, creations, concepts, processes, technologies, methods, audio works, recordings, compilations, derivative works, names, symbols, goods, logos, ideas, formulas, systems, techniques, know-how and information of any kind conceived, created, discovered, authored, invented, developed or reduced to practice by the Provider, solely or in collaboration with others, prior to or during the term of this Agreement, arising out of, or in connection with, performing the Services under this Agreement (hereinafter collectively referred to as the "Works"), including, without limitation, any copyrights, patents, trade secrets, trademarks, mask work rights, moral rights, contract and licensing rights, as well as any other rights and forms of protection of a similar nature or having equivalent or similar effect to any of the foregoing that may exist anywhere in the world, including without limitation, in the case of each of the foregoing, whether unregistered, registered or comprising an application for registration. 
7.2 [bookmark: _heading=h.17dp8vu][bookmark: _Ref134795469]Assignment, Licensing
7.2.1 [bookmark: _heading=h.3rdcrjn][bookmark: _Ref134636035]Assignment. The Provider agrees that all current and future right, title, and interest in and to any Works (defined in section 7.1) and all IP Rights (defined in section 7.1) related thereto, are the sole and exclusive property of the Company and hereby irrevocably, unconditionally and without limitation assigns (or cause to be assigned) to the Company all right, title and interest, on a worldwide basis, in and to the Works (defined in section 7.1) and all IP Rights (defined in section 7.1) related thereto. 
Any assignment to the Company of the Works and IP Rights (defined in section 7.1) includes (a) all rights of attribution, paternity, integrity, modification, and any other rights throughout the world that may be known as or referred to as "moral rights", "droit moral," or the like (collectively, "Moral Rights"), and (b) all past, present, and future rights to sue, causes of action and enforcement rights of any type or nature whatsoever, whether known, unknown, currently pending, filed, or otherwise, for the assigned Works, including claims for damages, injunctive relief and other remedies for past, current and future infringement thereof.
To the extent that Moral Rights cannot be assigned (or licensed) under applicable law, the Provider hereby waives and agrees not to enforce any and all Moral Rights, including, without limitation, any limitation on subsequent modification, to the extent permitted under applicable law.
7.2.2 License. Where delivery and assignment under section 7.2.1 is not feasible or not permitted by law, the Provider hereby grants the Company a perpetual, royalty-free, exclusive, irrevocable, and worldwide license to the IP Rights (defined in section 7.1) to display, copy, develop, distribute, market, sublicense, transfer, or otherwise use the Works (defined in section 7.1), in whole or in part, and all of its derivative works in any manner the Company, in its sole discretion, deems appropriate. 
7.2.3 [bookmark: _heading=h.26in1rg][bookmark: _Ref134636121]Past Deliverables. Provided that Provider has created Works prior to the signing of this Agreement ("Past Deliverables"), the Provider unconditionally and irrevocably assigns the sole and exclusive property to all such Past Deliverables and all IP Rights, on a worldwide basis, related thereto to the Company. The Provider hereby confirms that Provider has been fully compensated for such assignment and such compensation represents fair and accurate consideration for the assignment of the Past Deliverables and all IP Rights related thereto. The Provider hereby waives any claim in relation or arising out of the supply or the assignment of the Past Deliverables except as otherwise set forth herein. 
7.2.4 License for the Provider. The Company grants to the Provider a royalty-free, non-transferable, non-sublicensable, revocable, non-exclusive license to use the Works solely for the purpose of providing Services to the Company.
7.3 Other Intellectual Property related Obligations
7.3.1 Project Materials. The Company may provide items and materials (hereinafter collectively referred to as the "Project Materials") in order to allow the Provider to provide the Services. The Provider agrees that it will not, without the Company’s express prior written authorization in each instance, disassemble, decompile, or otherwise reverse engineer any Project Materials, which are, and will remain, the sole and exclusive property of the Company, and will be treated as "Confidential Information" to all the purposes of this Agreement. 
7.3.2 Prior Inventions. The Provider agrees that if, in the course of performing the Services, the Provider incorporates into any Works or utilizes in the performance of the Services any pre-existing invention, discovery, original works of authorship, development, improvements, trade secret, concept, or other proprietary information or intellectual property right owned by the Provider or in which the Provider has an interest (hereinafter collectively referred to as "Prior Inventions"):
(a) the Provider will provide the Company with prior written notice; and 
(b) the Company is hereby granted a nonexclusive, royalty-free, perpetual, irrevocable, transferable, worldwide license (with the right to grant and authorize sublicenses) to make, have made, use, import, offer for sale, sell, reproduce, distribute, modify, adapt, prepare derivative works of, display, perform, and otherwise exploit such Prior Inventions, without restriction, including, without limitation, as part of or in connection with such Works, and to practice any method related thereto. 
In any case, the Provider will not incorporate any invention, improvement, development, concept, discovery, work of authorship or other proprietary information owned by any third party into any Works without the Company’s prior written consent.
7.3.3 Further Assurances. Upon each request by the Company, without additional consideration, the Provider agrees to promptly execute documents, testify and take other acts at the Company’s expense as the Company may deem necessary or desirable to procure, maintain, perfect, and enforce the full benefits, enjoyment, rights, title and interest, on a worldwide basis of the Works and IP Rights assigned or licensed hereunder, and render all necessary assistance in making application for and obtaining original, renewal, or reissued utility and design patents, copyrights, mask works, trademarks, trade secrets, and all other technology and intellectual property rights throughout the world related to any of the Works and IP Rights, in the Company’s name and for its benefit. 
7.3.4 Attorney-in-fact. Provider agrees that, if the Company is unable because of Provider’s unavailability, dissolution, mental or physical incapacity, or for any other reason, to secure Provider’s signature with respect to any Works, including, without limitation, for the purpose of applying for or pursuing any application for any patents or mask work or copyright registrations covering the Works assigned to the Company in section 7.2, then Provider hereby irrevocably designates and appoints the Company and its duly authorized officers and agents as Provider’s agent and attorney-in-fact, to act for and on Provider’s behalf to execute and file any papers and oaths and to do all other lawfully permitted acts with respect to such Works to further the prosecution and issuance of patents, copyright and mask work registrations with the same legal force and effect as if executed by Provider. 
8 Further Provider Obligations
8.1 Provider’s personnel. If the Services are performed by any other person than the undersigned, Provider must request Company’s prior written approval and submit to Company a list specifying the person(s), including the person’s name, role, skills, and such details as requested by Company. Provider shall ensure that all of Provider’s personnel sign written agreements (i) specifying that such Providers’ personnel is bound by the terms and conditions of this Agreement to the same extent as the Provider, and (ii) affirming that such Provider’s personnel has assigned and assigns sole and exclusive property of any Works and any IP Rights related thereto to the Provider. Furthermore, the Provider shall also ensure that the Company has the express right to enforce the terms and obligations of this Agreement against the Provider’s personnel for its own benefit as a third-party beneficiary (in lieu or together with the Provider). 
8.2 Subcontracting. The Provider shall not, without prior written consent of the Company subcontract the whole or any part of this Agreement. Where the Company consents, the Provider shall be and shall remain responsible and liable for all its obligations hereunder notwithstanding the subcontracting of such obligation and for all acts and omissions of its subcontractor. 
8.3 [bookmark: _heading=h.lnxbz9][bookmark: _Ref134804452][bookmark: _Ref212822434]Non-solicitation. Provider will have access to Confidential Information and other proprietary information. The Company’s willingness to provide Provider with access to Confidential and other proprietary information and to associate Provider with the Company’s goodwill is based in material part on Provider’s agreement to the provision of this section 8.3 and that any breach of the provisions of this section 8.3 will materially damage the Company. Provider also acknowledges the nature of the Confidential Information and any other proprietary information to which Provider will be given access, which is unique to the Company and not commonly known in industry, would make it difficult, if not impossible, for Provider to work for a competing company in a position where Provider’s duties are similar to those Provider performs for the Company without disclosing or use the Confidential Information and other proprietary information. Therefore, at any time while the Provider is providing Services to Company and for a period of one year thereafter, Provider shall not, either alone or in association with others:
(a) solicit, divert or take away, or attempt to divert or take away, the business or patronage of any of the actual or prospective clients, customers, accounts or business partners of the Company; or
(b) (i) solicit, induce or attempt to induce, any employee or independent contractor of the Company to terminate his or her employment or other engagement with the Company, or (ii) hire or recruit, or attempt to hire or recruit, or engage or attempt to engage as an independent contractor, any person who was employed or otherwise engaged by the Company.
8.4 [bookmark: _heading=h.35nkun2][bookmark: _Ref27920661]Indemnification. The Provider agrees to indemnify and hold harmless the Company and its affiliates and their directors, officers and employees from and against all taxes, losses, damages, liabilities, costs and expenses, including attorneys’ fees and other legal expenses, arising directly or indirectly from or in connection with:
(a) any negligent, reckless or intentionally wrongful act of the Provider or the Provider’s Authorized Persons; or 
(b) any breach by the Provider or Provider’s Authorized Persons of any of the covenants contained in this Agreement; or
(c) any failure of the Provider to perform the Services in accordance with all applicable laws, rules and regulations; or 
(d) any violation or claimed violation of a third party’s rights resulting in whole or in part from the Company’s use of the Works or other deliverables of the Provider under this Agreement.
8.5 [bookmark: _Ref212822456]Injunctive relief. The Provider agrees and acknowledges that a breach by the Provider or by any of the Provider’s Authorized Persons, of any provision of this Agreement would result in severe and irreparable injury to the Company, and the Provider therefore agrees and acknowledges that the Company shall be entitled to injunctive relief in the event of any actual, potential, or threatened breach of any provision of this Agreement, or to enjoin or prevent such a breach. the Provider further expressly waives any requirement for the Company to post a bond in connection with any of the relief specified in this section 8.5.
8.6 Return of Company materials. Upon the termination of this Agreement, or upon the Company’s earlier request, the Provider will immediately deliver to the Company, and will not keep in the Provider’s possession, recreate, or deliver to anyone else, any and all the Company property, including, but not limited to, Project Materials, Confidential Information, tangible embodiments of the Works, all devices and equipment belonging to the Company, all electronically-stored information and passwords to access such property, and any reproductions of any of the foregoing items that the Provider may have in its possession or control.
9 Term, Termination
9.1 Term. This Agreement shall be effective as of [date] (or, if applicable, any earlier date the Provider has started providing Services) and at all times thereafter, with the same force and effect as if this Agreement has been executed on that date.
9.2 Termination. [Option 1: Either Party may terminate this Agreement at any time, with or without cause, for any reason or no reason, by giving the other written notice, without further obligation or liability except for the consideration earned by the Provider through such date of termination under section 2.1.]
[Option 2: Either Party may terminate this Agreement at any time, with or without cause, for any reason or no reason, upon 30 (thirty) days’ prior written notice to the other Party, without further obligation or liability except for the consideration earned by the Provider through such date of termination under section 2.1.
Option 3: Either Party may terminate this Agreement at any time, with or without cause, for any reason or no reason, upon 30 (thirty) days’ prior written notice to the other Party, without further obligation or liability except for the consideration earned by the Provider through such date of termination under section 2.1. In addition, this Agreement shall automatically be terminated if the Company has not requested that the Provider render any Services for any consecutive 3-month period.]
9.3 Post Termination Obligation. When this Agreement is terminated, the Provider shall:
(a) assign irrevocably and unconditionally to the Company the sole and exclusive property to any Works and Intellectual Property Rights related, which have not yet been assigned; and
(b) make available to the Company immediately following the termination any materials in respect of which an assignment or license of the Works and Intellectual Property Rights related thereto has been made or granted in favor of the Company, and assist with the transfer or novation of any relevant contracts for this purpose.
9.4 Survival. Termination or expiration of this Agreement shall not affect either of the Party’s accrued rights or liabilities or affect the coming into force or the continuance in force of any provision, which is expressly or by implication intended to come into or continue in force on or after termination.
10 Miscellaneous
10.1 Successors and Assigns. The provisions of this Agreement shall be binding on the Parties and their successors. This Agreement and the Services performed hereunder are personal to Provider and Provider shall not have the right or ability to assign or transfer any obligations under this Agreement without the prior written consent of the Company. The Company shall be free to transfer any of its rights under this Agreement to a third party.
10.2 Notices. All notices, communications and other correspondence required or permitted by this Agreement shall be in writing and shall be sent by email to the email addresses on the signature page and deemed to have been received upon receipt by the receiving party (if such email is received outside of the working hours of either Party, the notice or communication will be deemed to be received the next working day). Either Party may change the address to which notices are to be sent by a notice given in accordance with the above provisions.
10.3 Entire Agreement. This Agreement constitutes the entire agreement between the Parties with respect to the subject matter hereof and supersedes any agreement or understanding with respect to the subject matter hereof that may have been concluded between any of the Parties prior to the date of this Agreement.
10.4 Severability. If at any time any provision of this Agreement or any part thereof is or becomes invalid or unenforceable, then neither the validity nor the enforceability of the remaining provisions or the remaining part of the provision will in any way be affected or impaired thereby. The Parties agree to replace the invalid or unenforceable provision or part thereof by a valid or enforceable provision which will best reflect the Parties’ original intention and will to the extent possible achieve the same economic result.
10.5 [bookmark: _heading=h.3dy6vkm][bookmark: _Ref134635944]Amendments. No changes or modifications or waivers to this Agreement, including this section 10.5 shall be effective unless in writing and signed by both Parties in wet ink or by means of simple electronic signature (i.e., signature via Skribble, DocuSign, PandaDoc, or a standard that is at least equivalent).
10.6 Waiver of Rights. None of the provisions will be deemed to have been waived by any act or acquiescence on the part of either Party, their agents or employees, but may be waived in writing (in wet-ink or in any physical or electronic form of text, provided that such waiver is made in the case of the Company by a Company’s director or CEO). No waiver of any provision of this Agreement on one occasion will constitute a waiver of any other provision or of the same provision on another occasion.
10.7 Governing Law, Jurisdiction. This Agreement will in all respects be governed by and construed and enforced in accordance with the laws of Switzerland (without regard to international treaties or conflict of law principles that would result in the application of any law other than Swiss law). 
All disputes arising out of or in connection with this Agreement, including disputes regarding its conclusion, validity, binding effect, amendment, breach, termination or rescission, will be subject to the exclusive jurisdiction of the state courts of the Canton of Zurich, Switzerland, the venue being Zurich.
11 [bookmark: _heading=h.1ksv4uv][bookmark: _Ref134786746]Annex
Annex 1 [bookmark: _heading=h.44sinio][bookmark: _Ref134786877]Services and Fees
Annex 2 Data Processing Agreement (DPA)


(Signature page follows)

12 Signatures
This Agreement shall be executed in writing and signed in wet ink or by means of simple electronic signature (i.e. signature via Skribble, DocuSign, AdobeSign, PandaDoc or a standard that is at least equivalent) by the Parties or their authorized representatives set forth below.

	The Company




	
	The Provider

	[Name]
Email: [email address]
	
	[Name] 
Email: [email address]
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[bookmark: _heading=h.2jxsxqh][bookmark: _Hlk27775366]Annex 1: Services and Fees
In case the provisions of this Annex 1 are in conflict with the provisions of the Agreement, the Agreement shall prevail. Capitalized words used in Annex 1 and subsequent correspondence between the Parties related to the subject matter hereof shall have the meaning ascribed to them in the Agreement, unless otherwise provided.
The Parties may amend this Annex 1 from time to time pursuant to section 10.5 of the Agreement as they deem appropriate. 
1 Services
The Provider agrees to provide to the Company the services set forth below or any other services as mutually agreed by the Parties ("Services"):
(a) [Indicate product/services provided by Provider];
(b) …
(c) …
(d) …
2 Fees
2.1 Company will pay Provider monthly CHF [fee amount] for performing the Services for at least [number] hours per week. Any unused hours will be rolled over and any hours exceeding the [number] hours will be set off against a minus balance in the subsequent months. If such excess hours cannot be set off until the Agreement terminates, the Company will pay Provider for any excess hours at a rate of CHF [rate]/h [Option: Provider shall request the Company’s prior written approval when Provider must exceed the monthly budget for the timely delivery of its Services]. Provider shall keep the Company updated on the balance at the end of each month.
2.2 The Provider shall be entitled to request payment by sending an invoice to the Company by the end of each month for the Services of that calendar month. The invoice will be reviewed by the Company promptly but no later than within fifteen (15) days. Once the invoice has been approved, the Company will settle the invoice within 30 (thirty) calendar days. 
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Annex 2: Data Processing Amendment ("DPA")
1 Principle
1.1 In the context of the performance of the Agreement, the Provider
("Processor") processes personal data on behalf of the Company ("Controller"). 
1.2 This DPA is an integral part of the Agreement. The provisions of the Agreement are fully applicable in connection with and supplement this DPA, except where this DPA contradicts the Agreement.
2 Applicable Data Protection Law
"Applicable Data Protection Law" means:
(a) the Swiss Federal Act on Data Protection (FADP); 
(b) if and to the extent applicable, the EU General Data Protection Regulation (GDPR).
3 Subject Matter, Nature and Purpose of Processing
3.1 Subject matter of the processing and therefore this DPA is the personal data of third parties the Processor processes to fulfill the Agreement ("Personal Data"). 
3.2 The purpose of processing is to fulfill the Agreement.
3.3 The type of processing includes the activities necessary to achieve this purpose, in particular the collection, recording, organization, storage, adaptation or alteration, retrieval, use, transmission, provision, reconciliation, linking, erasure or destruction of Personal Data.
4 Processing according to Controller's Instructions
4.1 The Processor processes the Personal Data in accordance with the Agreement and any additional documented instructions by the Controller. 
4.2 The Processor will inform the Controller without delay if it believes that any of the Controller's instructions violate Applicable Data Protection Law.
4.3 If the Processor is legally required to process the Personal Data in a manner inconsistent with the contractual agreements or the Controller's additional instructions, it will inform the Controller of this legal requirement prior to the processing. Cases in which the applicable law prohibits informing the Controller for important reasons of public interest are reserved.
5 Data Security
5.1 The Processor takes appropriate technical and organizational measures to ensure an adequate level of data security within the meaning of Applicable Data Protection Law. 
5.2 The Processor regularly monitors the technical and organizational measures to ensure that an appropriate level of data security within the meaning of Applicable Data Protection Law is maintained with regard to the processing activities in its area of responsibility.
5.3 The Processor ensures that its employees or other persons authorized to process the Personal Data are subject to appropriate contractual or statutory confidentiality requirements.
6 Cooperation regarding Legal Obligations 
6.1 The Processor will provide the Controller with reasonable support in fulfilling its obligations under Applicable Data Protection Law, in particular:
(a) vis-à-vis the competent data protection authorities;
(b) vis-à-vis any data subjects, in particular when they exercise their rights in accordance with Applicable Data Protection Law (e.g. right to rectification, deletion or access);
(c) in case the Controller conducts a data protection impact assessment.
6.2 If a data subject or an authority contacts the Processor with an inquiry regarding the Personal Data, the Processor will not respond to the request on its own authority, but immediately forward it to the Controller. The Processor will not be liable if the Controller does not answer the request, or answers it incorrectly or not in a timely manner.
7 Subprocessors
7.1 Without the prior consent of the Controller, the Processor will not engage subprocessors for the processing of the Personal Data. 
7.2 If the Processor does engage subprocessors, it imposes essentially the same data protection obligations on them as are set out in this DPA.
8 International Transfers
8.1 The Processor will not transfer Personal Data outside its own country, Switzerland, the EU, and the EEA. Prior consent or instructions to the contrary by the Controller are reserved.
8.2 If the Processor is located in a country without an adequate level of data protection as defined by the competent Swiss and EU authorities, the Processor agrees that, with regard to any transfers of Personal Data from the Controller to the Processor, the Standard Contractual Clauses for the transfer of personal data to third countries pursuant to Regulation (EU) 2016/679 of the European Parliament and of the Council of 4 June 2021 (and any subsequent changes thereof) will apply.
The following modules will apply:
(a) when the transferring party acts as a controller and the receiving party as a processor: module 2; and
(b) when the transferring party acts as a processor and the receiving party as a subprocessor: module 3.
For data transfers governed by the Swiss Federal Act on Data Protection ("FADP"), the following applies:
(a) The Swiss Federal Data Protection and Information Commissioner is the competent supervisory authority.
(b) The applicable law for contractual claims is Swiss law, without regard to conflict of law principles or international treaties that would result in the application of any law other than Swiss law. The place of jurisdiction is the domicile of the Exporter in Switzerland. 
(c) The term "member state" must not be interpreted in such a way as to exclude data subjects in Switzerland from the possibility of suing for their rights in their place of habitual residence (Switzerland) in accordance with Clause 18(c) of the Standard Contractual Clauses.
(d) References to the GDPR should be understood as references to the FADP.
None of these amendments will have the effect or be construed to amend the Standard Contractual Clauses in relation to the processing of Personal Data governed by the GDPR.
9 Proof of Compliance and Inspections
9.1 Upon request, the Processor will provide the Controller with appropriate proof of compliance with the obligations under this DPA. 
9.2 If an inspection by the Controller or an external auditor commissioned by the Controller is required, it will be conducted during normal business hours without undue disruption of operations. As a rule, the Controller will notify the Processor prior to the inspection and give it reasonable lead time. 
9.3 The Controller bears the cost of the inspection unless the inspection is demonstrably necessary due to a breach by the Processor of Applicable Data Protection Law or of its contractual obligations.
9.4 The Processor may refuse an inspection by an external auditor if the external auditor is not appropriately qualified or independent, is in a direct competitive relationship with the Processor, or is otherwise obviously unsuited.
9.5 The Processor will in no event be required to disclose the following data to the Controller or its external auditor:
(a) data of the Processor's other customers;
(b) internal accounting or financial data;
(c) trade secrets;
(d) data the disclosure of which is not permitted for legal reasons;
(e) data the disclosure of which is not necessary for the exercise of the rights set forth in this clause.
10 Data Breach
10.1 The Processor will notify the Controller without delay if it becomes aware of a data breach in its area of responsibility. The Processor will provide the Controller with sufficient information to enable the Controller to comply with its obligations to notify the competent authorities and/or inform affected data subjects.
10.2 The Processor will, in cooperation and consultation with the Controller, take appropriate measures to investigate and remedy the breach.
11 Breach of obligations and consequences
The Processor undertakes to comply with this DPA and any supplementary data protection obligations issued by the Controller. Any breach of these obligations shall constitute a material breach of the Agreement, giving the Controller the right to terminate the Agreement with immediate effect and without prior notice.
12 Liability
Liability will be governed by the relevant provisions of applicable law.
13 Surrender and Deletion of Personal Data
13.1 Upon termination of the Agreement or at any time upon the Controller's written request (text form is sufficient):
(a) the Processor will surrender to the Controller a complete copy of the Personal Data; and/or 
(b) the Processor will delete the Personal Data, to the extent permitted by law. 
13.2 The Personal Data will be surrendered in a commonly used format. If the Controller requests a special format and as a result, the Processor is faced with a significant additional expense, the Controller will compensate the Processor for the additional expense incurred. 
14 Term and Termination 
14.1 The term of this DPA concurs with the term of the Agreement.
14.2 Nevertheless, the provisions of this DPA will apply to any data processing within its meaning taking place after the end of the Agreement for as long as such data processing continues.
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